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Abstract: In recent years, the South China Sea (SCS) has become the source of tension between
China and members of the Association of Southeast Asia Nations (ASEAN). SCS is a marginal sea
of the Western Pacific Ocean with huge economic and strategic importance, besides an abundance
of natural resources. The Sea and its islands are surrounded by many countries with overlapping
claims of maritime boundaries. Besides China, other claimants include Vietnam, Malaysia, Taiwan,
the Philippines, and Brunei. China’s claim is based on a “9 dash line” that covers a large part of
the sea, spanning from the southern part of the country to the waters off Sabah and Sarawak in
Borneo. Lately, the Beijing government has become more assertive by occupying various islands
in the Sea, building military installations and conducting patrols. Many high-risk incidents have
occurred between Chinese patrol vessels and ships of other nations, especially the United States
Navy as it tries to maintain freedom of navigation. Therefore, the purpose of this article is to examine
the maritime disputes between China and ASEAN countries in SCS. It also discusses the role that
China and ASEAN can play in resolving conflicts. Based on an analysis of SCS disputes and current
state affairs, this article proposes that both China and ASEAN must uphold peaceful principles in
resolving their differences.
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Introduction The continuous disputes among claimant

The South China Sea (henceforth known as SCS CO‘?“mes’ such as tha and AS,E,AN members
or the Sea) has consistently become a hot topic (Vletn?m, Malaysia, ~the Pl?lhp.pmes, and
because of the conflicts and high-risk incidents Brunei) cl.early' sho.ws that the initiative for near-
that occur between countries in the region. The term.solutlons is still far away. At the same t1'me,
Sea hosts many international shipping lanes the rise of China has created numerous reactions

that are vital lifelines of global trade, besides (Pu & Myers, 2_021)' Iq this cgntext, China’s
being rich with natural resources, like oil and ~388TCSSIVE handling of disputes in the Sea have

gas and fisheries (Setiyatwan, Legowo, & led to a negative reaction by the West, especially

Wahyudi, 2022). Therefore, control over the the United States, which maintains that all ships
: i should be free to navigate the Sea without being

harassed by any country. According to Prosekov
(2018), the rise of Chinese President Xi Jinping

sea and its resources will allow a country to
enjoy significant advantage in diplomacy and
economic prosperity.
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has cast aside Beijing’s policy of “staying in the
shadows without attracting attention”, which
was practiced by his predecessor Deng Xiaoping.
As a result, Western countries have noticed the
changes in China’s behaviour and assumed that
the country is trying to advance its interests far
beyond its borders. It is an undeniable fact that all
claimant countries have strongly expressed their
commitment to resolve their disputes through
peaceful means. However, one should realise
that military might has been used in past conflicts
(eg. Battle of Paracel Islands and Johnson South
Reef skirmish between Vietnamese and Chinese
forces in 1974 and 1988, respectively) and it is
not impossible to be used again. Even though
the problem is regional, there are concerns
worldwide that a military conflict may have far-
reaching consequences.

It is more than clear that China and ASEAN
have deep concern towards a peaceful resolution.
However, there are also differences in the way
the claimant countries intend to resolve their
disputes. China favours a bilateral approach
of negotiating with each claimant separately,
whereas ASEAN countries want to negotiate as
a bloc as it would give them more leverage. For
this reason, the prospects of resolving upcoming
crises seem low in the near future. Nevertheless,
a dispute may become out of control if tension
is high and intentions are misunderstood, in
addition to a lack of high-level communication
lines among leaders of claimant countries.

This article is divided into three parts.
The first part examines the dispute between
China and ASEAN within the Sea. The second
part explains on the role of the two entities
in dealing with their disputes. Finally, the
conclusion describes the importance of adhering
to international law, which in this case is the
United Nations Convention on the Law of
the Sea (UNCLOS), to exercise restraint and
prevent tensions from flaring up.

Methodology

This article is based on qualitative research
using interviews and document analysis of
various reports and journals. Relevant themes
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were analysed and categorised to illustrate
the different components and concepts. This
article is designed to provide an understanding
of the dispute between China and ASEAN in
SCS and the role of both parties in resolving
them. Other than that, the usage of qualitative
methodology is to propose several conceivable
recommendations that China and ASEAN could
adopt with the roles needed for regional as well
as international purposes. According to Merriam
(1998), qualitative research offers “the greatest
promise of making significant contributions to
the knowledge base and practice of education,”
because it is “focused on discovery, insight and
understanding from the perspective of those
being studied”.

There are 3 research methods adopted in
this study:

1. Analytical Descriptive Method. The aim
is to describe or provide explanations on
recent events in the sea. It is a method that
attempts to collect, organise, and interpret
the data. Through this method, this article
will examine the current situation of the Sea
and the actions already taken by claimant
countries (China and ASEAN) to decrease
tension.

2. Historical Method. The aim of this method
is to create a systematic and objective
reconstruction of the past. Thus, the method
involves a means of collection, evaluation,
validating, and synthesising proof to produce
solid conclusions. Through the usage of
historical method, this article aims to identify
the causes that lead to disputes in the sea.

3. Interview Method. The aim is to discover the
main themes within the life of subjects. The
major task is to comprehend the meaning
of what the interviewees say. Through the
usage of this method, this article aims to
obtain information regarding the sea disputes
from 3 experts on China’s foreign policy
(2 scholars and 1 former ambassador). It is
very important for this article to endorse the
results from the secondary data.
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Results and Discussion

In the context of China and the sea, the disputes
are complex and problematic. Conflicts have
been arising between China and its neighbours,
particularly Vietnam, since 1974. The rising
tension has definitely raised strong apprehension
among ASEAN members and to a certain extent,
if the disputes are not resolved, it may grow
into an international security concern. In this
context, the root cause of SCS disputes is mainly
over control of the Spratly and Paracel Islands.
The archipelagos not only have a long history,
but are also considered maritime territories by
Malaysia, the Philippines and Vietnam. Up till
now, disputes involving the areas have seen
no solid resolution as China had occupied and
militarised some of the islands.

China-ASEAN Disputes

The sea is a critical region for the interest
of claimant countries, especially in terms of
economic benefits (Li, 2017). The continuous
disputes have led to a contentious relationship
between China, Vietnam, and the Philippines.
Basically, the territorial disputes within China’s
“Set Equipment Sea” speaks of the territorial
sea along with two island chains (Paracel and
Spratly). From this article’s analysis, there are
two significant aspects involving the sea and
Spratly Islands, namely a strategic location
and vast natural resources. In terms of strategic
location, the sea is between the Indian and
Pacific Oceans. This strategic position has made
it a vital route for trade shipping and global
communications (Yu, 2017). The Spratly Islands
also have a huge amount of natural wealth,
including massive oil and natural gas reserves
estimated at 17.7 billion tonnes. In other words,
the reserves around the tiny chain of islands are
bigger than oil-producing Kuwait in the Middle
East, which is around 13 billion tonnes.

According to Ninghsih (2016), the strategic
location and rich natural resources in the Spratly
Islands have caused the area to become a source

of dispute between ASEAN and China. It can be
argued that it is no longer hard to comprehend
the reason why the Sea is home to the world’s
most confounding areas. Due to these two
aspects, China tends to use its historical and
geographical basis to claim its right over the
sea. Under the Kuomintang government, China
first tried to uphold its historical right after
World War 2 by issuing an official “11 dash
line” map in 1947. The Chinese Communist
Party (CCP), which took power in 1949, then
dropped two lines within the Gulf of Tonkin
near Vietnam to produce the current “9 dash
line” map. According to Chang (2020), without
any hesitation, China sooner or later hopes to
attain de facto control over the area within its “9
dash line” entitlement.

In ASEAN, Malaysia, the Philippines,
Brunei, and Vietnam have active claims over
the Spratly Islands as a part of their continental
shelf or Exclusive Economic Zone (EEZ). These
countries’ claims are based on legal aspects of
geographical factor. This factor is recognised
under UNCLOS, which is an international
maritime law established in 1982. According to
Junef (2018), China’s 9-dash line map has been
strongly disputed by ASEAN members. For
example, in 2019, Malaysian foreign minister
Saifuddin Abdullah described China’s 9 dash
line claim as “ridiculous” (Storey, 2020). Earlier,
in 2013, the Philippines under president Benigno
Aquino initiated legal proceedings against China
at the Permanent Court of Arbitration in The
Hague, Netherlands. In 2016, the court ruled in
favour of the Philippines, concluding that China
had not exercised control over waters within
its 9 dash line claim, therefore, it has no “legal
basis” to its claims in the sea. However, the
Beijing government said it did not recognise the
ruling and would continue to pursue its claims.

Therefore, this continuous conflict of
rights to resources in the sea may worsen the
relationship between claimant countries and
endanger regional stability to a certain extent.
Table 1 designates the history of each country’s
dispute within the sea.
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Table 1: Claimants in South China Sea disputes and their history

No. Claimant Countries Year Demands

1 China 1883  China’s claim over SCS is based on historical records of the Han
dynasty that was clarified in 1887.

2 Vietnam 1930  Vietnam claims that it has already occupied the Spratly Islands
in the 17th century, with an 1883 atlas showing its jurisdiction. It
also says its French colonialists surveyed and claimed the main
island in 1930, and they officially inherited it from the French

3 Republic of China 1933  Taiwan’s claim has the same basis as China. However, the

(Taiwan) demands were clarified only in 1933.

4 The Philippines 1946  In the United Nations General Assembly in 1946, the Philippine
foreign minister claimed that the Spratly Islands were occupied
by Japan during the Second World War and put under his
country’s administration.

5 Malaysia 1979  Malaysia published its official continental shelf map, which
included a portion of the Spratly Islands in 1979.

6. Brunei 1979  Brunei’s claim is based on its protest against Malaysia’s

continental shelf map in 1979. The sultanate is claiming Louisa
Reef within its continental shelf, therefore becoming part of its

EEZ.

Sources: Compiled by the authors from numerous sources.

Actions Taken by China and ASEAN

Despite China restating its predilection to
bilaterally resolve disputes in the Sea, it
has participated in discussions organised by
ASEAN since early 2000 (Storey, 2012). Under
the leadership of president Hu Jintao in 2010,
it has also directly engaged other claimants. In
this context, the active participation of China
can be seen as an optimistic indication that
the country is willing to sit down and resolve
disputes through peaceful means, despite its
strong resistance towards the involvement of
third-party mediators (Sherrill, 2014).

China and ASEAN’s engagements have
resulted in the Treaty of Amity and Cooperation
in Southeast Asia (TAC) in 1976 and the
Declaration on the Conduct of Parties in the
South China Sea (DoC) in 2002 (Storey, 2017).
The main intention of the DoC is to provide a
mechanism to resolve tensions arising from
contested waters. At the same time, it aims to
reduce the possibility of military intervention

by claimants. The DoC may be regarded as an
eminent achievement. However, despite the
positive progress, the DoC is simply a political
declaration that is unable to effectively prevent
or lessen the risk of incidents in the sea.

The guidelines of DoC were only agreed
to by China in 2011 (Zhang, 2015). Malaysia
had supported China’s request to designate
the agreement as a “declaration” rather than a
“code”, despite objections from Vietnam and the
Philippines. Vietnam and the Philippines believed
that using the term “declaration” would only
make the agreement a political announcement
of intent with no legal-binding means. However,
for Malaysia, the most important matter was
for all claimant countries to reach an agreement
on the main objectives of the DoC. It is clearly
stated in the DoC that all claimant countries
would commit to the principles of freedom of
navigation and overflight in the SCS; adopt a
peaceful resolution of disputes; to exercise self-
restraint in conducting activities; not to occupy
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uninhibited features; and lastly, to work towards
achieving a code of conduct (ASEAN, 2002).

After six years of adopting the DoC, the
framework for the Code of Conduct for the South
China Sea (CoC) was finally agreed on between
Chinaand ASEAN in 2017. The establishment of
CoC is considered as “an important milestone”
by the leaders of ASEAN (ASEAN, 2017a). It
is a fact that the CoC framework was generally
welcomed by both China and ASEAN countries.
Nevertheless, there are several weaknesses in
the code. According to Storey (2017), the CoC
still clearly lacks a “legally binding” clause,
besides an incomplete geographical scope and
means for dispute settlement. The are also
questions on whether the CoC is applicable on
disputes arising in the Spratly or Paracel Islands,
or only certain areas within the waters. There is
a noticeable absence of measures in terms of
enforcement and arbitration.

Role of China and ASEAN on the South
China Sea

Despite UNCLOS being the best instrument
in reducing tension in the sea, unfortunately
there are many dissimilarities that have become
obstacles in its clarification, practice, and
execution. The dissimilarities have resulted
in many misunderstandings between claimant
countries. Asmentioned before, Chinais claiming
ownership based solely on historical rights.
This itself is an example of a dissimilarity that
has become an obstacle in the interpretation of
UNCLOS. In this context, China has emphasised
that it will uphold its historical rights even after
ratifying the UN sea treaty. This is because the
historical claims by China are recognised under
a regime liberated from UNCLOS (Darusman,
Fauziah, & Sumarna, 2020). However, that
point is difficult to argue since Article 3, Part 11
of the UNCLOS 1982 Statute states; “Each state
has the right to determine the breadth of the
territorial sea up to a limit of not more than 12
nautical miles, measured against the baselines
established under this Convention.” In Article 4,
it states; “The outer limit of the territorial sea
is on a line where each point is at a distance

from the nearest point on the baseline, which is
the breadth of the territorial sea.” According to
Storey (2020), verbal notes based on UNCLOS
have been submitted to the UN by Malaysia,
Indonesia, Vietnam, and the Philippines to
disqualify China’s 9 dash line claims and its
historical right to the sea.

Basically, there are two aspects that countries
can use to exercise their claim over certain
territories and seas, which are namely historical
and legal aspects. In the context of history,
only China, Taiwan, and Vietnam are using it
as their main basis of claim over SCS. China’s
demand began in 1947 under the Kuomintang
government of Chiang Kai-Shek. During his
administration, the nationalist government
produced official maps with 11 interrupted
marks that included 80% to 90% of the sea.
Two years later, after the CCP took control of
the government, it continued to maintain the
claim, but only with a 9 dash line after two lines
in the Gulf of Tonkin were dropped as a token
of goodwill to the Vietnamese communists.
Despite this, this article found that China did
not give any details on the legal aspects of its
maritime boundary limitations. This is because
China’s claims relating to its maritime law or
jurisdiction are still vague. First, many of the
land features that China claimed in the South
China Sea did not qualify as islands under
Article 121(3) of UNCLOS, and therefore,
could not serve as the basis of claims beyond
its EEZ as defined in Article 55, which states;
“The exclusive economic zone (EEZ) is an area
outside and on the border with the territorial
sea, which is subject to a specific legal system
established in this part and in which the rights
and responsibilities of the coastal state as well as
the rights and freedoms of other countries apply
the states are subject to the relevant provisions
of this Convention Article 57”. (Darusman,
Fauziah & Sumarna, 2020).

The distance between the baseline used to
determine territorial sea breadth and the EEZ
of a country cannot be greater than 200 nautical
miles. The five main Spratly Islands, along with
Woody Island in the Paracel and Pratas Islands,
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and the majority of the sea that could be claimed
by China as its EEZ, are currently controlled by
Taiwan. Yet, as UNCLOS mandates that disputes
be resolved when EEZ claims overlapped,
such claims could only serve as a maximum
position. Therefore, the claims by China are not
in line with UNCLOS and may be interpreted
as a violation of international law (Darusman,
Fauziah & Sumarna, 2020). For the past 22
years, various incidents in the Sea have been a
huge obstacle and nuisance in the relationship
between China and other claimant countries, as
well as ASEAN as a whole. Despite continuous
conflicts arising from Chinese claims, there are
some expectations that one day, all conflicts
will be resolved peacefully. In order to achieve
this, China and ASEAN should adhere to three
actions to maintain harmony and preserve
stability in the region.

First, from the perspective of this article,
all parties should highly reinforce the element
of trust with each other. A suspicious and
belligerent attitude against each other will only
bring destruction when war erupts. A third party
should not be involved in the disputes of the sea.
Interference from the United States may make
China more resistant to participate in conflict
resolution, besides causing animosity and
suspicion among ASEAN claimants.

Even though the US is a neutral party in the
South China Sea conflict, it has actually showed
intention to negotiate a settlement in accordance
with international law. This is because it has
significant interests in the Asia-Pacific region,
including defence agreements with Australia,
Indonesia, Vietnam, the Philippines, Japan, and
South Korea. The primary national interest of
the US is freedom of navigation, which includes
unhindered transit of military vessels and planes,
as well as commercial ships in the Sea.

According to Max (2017), the US
completely rejects China’s 9 dash line claim
because Washington views it as a threat to
maritime freedom. The US has used its “Freedom
of Navigation Operations” (FONOPS) to contest
China’s claims of sovereignty over the Sea. For
example, US intelligence aircraft had flown over
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China’s artificial islands and its navy warships
had closely sailed by Chinese-occupied islands
and reefs, triggering strong protest from
Beijing, which complained that the US was
using FONOPS as a pretext to spy on Chinese
activities in its “territorial waters”. China
claimed that the US was attempting to stop it
from becoming a major power by interfering in
its activities (Max, 2017).

Therefore, the claimant countries from
ASEAN have to reconsider involving foreign
powers in their disputes with China since
Beijing does not kindly view any third party that
it considers to interfere in its sovereignty. China
has also warned ASEAN not to involve the US
diplomatically or militarily in resolving disputes
within the Sea (Junef, 2018).

Second, both parties involved in territorial
claims in the Sea should work together to adhere
to the rule of law as stated in UNCLOS. A law
only works if all parties respect and obey its
principles accordingly. This is not easy since each
claimant country has its own agenda that may
go against UNCLOS. This is where cooperation
and tolerance among the claimant countries
should be upheld. This dispute will never find
its way out if each claimant country insists on
defending its own interest. Only cooperation
and high tolerance can ensure an outcome that
satisfies all claimant countries. This may seem
idealistic, but it is not impossible.

Last but not least, both China and ASEAN
must establish a Code of Conduct (CoC) that
is binding in the sea. Storey (2020) stated that
the CoC negotiations in the 2010s had brought
hope on China’s behaviour and reduced tension
between claimant countries, which led to
significant growth in the region thanks to good
diplomacy.

Conclusion

The dispute in the sea is now a 21st century
conflict involving China and most ASEAN
members. However, every dispute definitely
has its own solution. In this context, all parties
involved should deliver their best commitment
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to uphold peace and stability as stated in the
1976 TAC, 2011 DoC, and 2017 CoC. China and
ASEAN should stand side-by-side in upholding
the principles of UNCLOS. Being on the same
page regarding UNCLOS may serve as the
foundation in establishing a legal order within
the sea. Even China itself has clearly stated that it
is very crucial for all parties in the sea to uphold
the principles and objectives of UNCLOS.
From ASEAN’s perspective, it can be noted
that the association always strives to protect the
interest of its members through peaceful means.
Therefore, it can be expected to always find a
peaceful solution to disputes in SCS without
resorting to military means. ASEAN strongly
supports and gives its full respect to international
law, but there may be many dissimilarities in the
interpretation and implementation of UNCLOS.
For example, China claiming ownership of
the sea based on its historical rights. This is
one of the dissimilarities that may hinder the
implementation of UNCLOS. In this context,
China has strictly stated that it will uphold its
historical rights even though it is a signatory of
UNCLOS.

As the sea and its airspace have very high
geopolitical importance, any unilateral action
by claimant countries will result in far-reaching
consequences. If China decides to continue
denying ASEAN countries to their rights in the
sea, or even limit navigation and flights in areas
under its control, that may lead to wider conflict
and attract international intervention, besides
creating a negative impression of itself in the
eyes of the world. The only way forward is for
China and ASEAN countries to continuously
engage ecach other with the objective of
maintaining harmony and preserving stability.
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